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* This flowchart addresses questions to be asked when a party relies on an Article II Treaty as the basis of 
relief. Even if a treaty is not enforceable directly or as implemented by statute, it may be relevant in 
interpreting an ambiguous statute under the rule of The Charming Betsy. The chart assumes that the treaty is 
not in conflict with a later statute.    

Has treaty been 
implemented by 
statute?  

Is treaty too vague for 
judicial enforcement

 

(or otherwise non-
justiciable?

 

Does treaty stipulate for a 
future legislative act? 

Does treaty purport to do 
what only Congress may 
do (e.g., appropriate 
money, criminalize 
conduct)? 

Does treaty otherwise 
preclude judicial 
enforcement? 

Apply 
statute 

Does treaty give invoking 
party the right he claims 
(e.g., does treaty obligate 
adversary to behave towards 
invoking party as he 
claims)? 

Does treaty implicitly or explicitly 
authorize remedy being sought?  
(For plaintiffs:  Does treaty 
implicitly or explicitly create a 
right of action for remedy being 
sought?) 

Does another law authorize 
remedy for breach of treaty?  
(E.g., APA, section 1983, ATS, 
habeas statute, common law.) 

Apply statutory 
standards 

Deny relief 

Grant relief (if facts 
warrant). 
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